October 17, 2011

MEMORANDUM

To: ACUS Committee on Collaborative Governance
Fr: Philip Harter

Re: Proposed recommendation with respect to amending FACA

The excellent report which precedes the draft recommendations demonstrates
rather vividly that FACA 1is indeed inhibiting beneficial collaboration and that it will
take more than tinkering with its administration to cure the ill. It says, for example,
“Many agencies contend that [FACA] is overly cumbersome and limits their ability to
obtain outside advice.” At p. 4. The summary of the research then provides that
“procedural burdens ... inhibit the effective use of advisory committees without
substantially furthering the policies of the Act.” At p. 5. Finally, the report says, “it
may indeed be appropriate for Congress to revisit FACA and determine whether an
alternative regime might be superior.” Given the research that has been done that time
1s now and ACUS has an important role in providing Congress with advice as to how to
revise FACA to maintain its important substantive requirements while facilitating
beneficial consultation and collaboration.

John Kamensky and I earlier suggested that “Congress should replace the proce-
dural provisions of Federal Advisory Committee Act with a statute that provides
performance requirements to achieve the basic goals of FACA.” After reading the report
and draft recommendations, as well as engaging in some further consultation, I have an
alternative proposal that will achieve most of our initial goal while maintaining the
parts of FACA that have developed important settled meaning. The premise is that the
consultation, control, and chartering imposed by FACA is the root cause of much, if not
most of the problems with delay and hence avoidance of FACA by agencies. I therefore
propose the Conference recommend that Congress should amend FACA itself to permit
agencies to establish advisory committees on their own and without having to engage in
the chartering process. The committees would still be required by FACA itself to be
balanced and open.

Agencies are responsible for administering vast and complex programs. I believe
they can be trusted to administer advisory committees. Should an agency misuse its
authority, it can and should be held politically accountable just as it would be for other
derelictions.

My formal proposal, therefore, is to replace the current first draft recommendation
with one that says:

To foster the ability of administrative agencies to secure timely advice and



collaboration of diverse representatives of the private sector in an open and
public process, Congress should authorize agencies to establish committees
pursuant to the Federal Advisory Committee Act without having to comply
with procedural burdens that currently inhibit the effective use of committees
without substantially furthering the substantive policies of the Act.
Specifically, Congress should authorize agencies to create and use commit-
tees without being subjected to the controls imposed by §§7(c) and 8(a) and
(b), without the head of the agency having to consult with the Administrator
of the General Services Administration prior to establishing a committee, and
without having to prepare and distribute a formal charter as required by

§9(d).

The result of the proposal would be:

§ 7. Responsibilities of the Administrator of General Services; Committee
Management Secretariat, establishment; review; recommendations to
President and Congress; agency cooperation; performance guidelines;
uniform pay guidelines; travel expenses; expense recommendations

(c) The Admlnlstrator shall p%es&rbe—ada&n&s&a%w&gmdeh&es—&nd&n&ﬁ&gemeﬂ%

prov1de adv1ce ass1stance and guldance to adv1sory commlttees to improve thelr
performance. In carrying out his functions under this subsection, the Administrator
shall consider the recommendations of each agency head with respect to means of
improving the performance of advisory committees whose duties are related to such
agency.

§ 8. Responsibilities of agency heads; Advisory Committee Management
Officer, designation




§ 9. Establishment and purpose of advisory committees; publication in
Federal Register; charter: filing, contents, copy

(a) No advisory committee shall be established unless such establishment is—

(1) specifically authorized by statute or by the President; or

(2) determined as a matter of formal record;bythe-head-of-the-ageneyinvolved
after-consultation-with-the Administrator with timely notice published in the

Federal Register, to be in the public interest in connection with the performance
of duties imposed on that agency by law.

(b) Unless otherwise specifically provided by statute or Presidential directive, advisory
committees shall be utilized solely for advisory functions. Determinations of action to be
taken and policy to be expressed with respect to matters upon which an advisory
committee reports or makes recommendations shall be made solely by the President or
an officer of the Federal Government.







