DRAFT
MODEL RULES OF REPRESENTATIVE CONDUCT

Submission to Working Group on Model Rules of Representative Conduct,
March 28, 2024

Prepared by
The Model Rules of Representative Conduct Working Group

Office of the Chairman
Administrative Conference of the United States



TABLE OF CONTENTS

GENERAL PROVISIONS

100.
101.

Definitions
Scope of Rules

102. Construction, Modification, or Waiver of Rules
REPRESENTATIVE QUALIFICATIONS

200. In General

201. Consent

202. Representation by Lawyers

203. Representation by Nonlawyers

204. Qualifications for Nonlawyer Representatives
205. Nonlawyer Representatives with Licenses
206. Law Students and Law Graduates as Representatives
207. Accreditation of Nonlawyer Representatives
208. Accreditation of Organizations

209. Requirements for Organizational Accreditation
REPRESENTATIVE CONDUCT

300. In General

301. Scope of Representation and Allocation of Authority Between Participant and Representative
302. Competence

303. Diligence

304. Communication

305. Organization as a Participant

306. Confidentiality

307. Withdrawal of Representation

308. Fees

309. Compliance with Agency Rules

310. Candor with the Tribunal

311. Delay

312. Fairness

313. Improper Initiation of Proceedings

314. Disruptive Conduct

315. Obstruction of Justice

316. Ex Parte Contacts

317. Bias and Conflicts of Interest

318. Improper Influence

319. Criminal Acts

ENFORCEMENT AND DISCIPLINE

400. In General

401. Initiating Enforcement Proceedings

402. Enforcement Hearings

403. Orders

404. Sanctions

405. Reciprocal Discipline

406. Petitions for Review

407. Referrals to a Disciplinary Authority

TRANSPARENCY AND REPORTING

500.
501.
502.

In General
Online Publication of Rules
Online Publication of Disciplinary Actions

P WNR P

= W oo U s

VUV uudsbs,bdd,dPLWWWWWWWWNNNNNNNNNRRPEP QR RRR
NONNWROORINUINRPOONUBDWNROOONUVUBWNROONNOOUT WN






General Provisions

100. Definitions
(A) “Adjudication” means an agency proceeding—whether conducted pursuant to the

federal Administrative Procedure Act, 5 U.S.C. § 551 et seq., other statutes, or
agency regulations or practice—involving at least some presentation or oral
argument resulting in some determination by an adjudicator that affects the

rights or interests of parties.
(B) “Adjudicator” is one or more individuals who preside(s) at the presentation or
oral argument at an adjudication. An adjudicator may be an Administrative Law

Judge or any other presiding official or officials who are authorized to so act.

(C) “Agency” is an agency as defined in 5 U.S.C. § 551.
(D) “Knowingly” means done with actual knowledge of, or willful blindness to, the

subject of the action.
(E) "Lawyer” means an individual who is licensed to practice law.

) (F) “Party” is a named \person r entity required by law to participate in an

adjudication.
d5(G) “Participant” means a party to an adjudication, or an intervenor or other
interested ‘person allowed to participate in the adjudicationl.‘
{&)(H) ““Person” means an individual or entity, other than the agency or an
individual acting on the agency’s behalf.
H)(I) “Presiding adjudicator” is the adjudicator responsible for conducting and
resolving a specific agency proceeding.
@(J) “Representation” refers to the acts of a representative on behalf of a
participant in an adjudication.
H(K) [‘Represented participant” means a participant in an adjudication ‘Whose
interests are presented by a representative,

the ageilg};l;e}Gré whom they appearﬂ See comment 2 to Rule 101

(V) “Tribunal” means any agency adjudicative authority presiding over a
proceeding, including appeals of an agency adjudication by another agency

adjudicator or adjudicators.

| Commented [LARS]: Is the intention to capture all types
of representation, limited appearances and friend of the court

1| included?
I | Commented [LAR6]: EOIR notes that accredited
||| representatives are not permitted to be attorneys, but does
/| not object to the definition. We do recommend consideration
of the term “practitioner” in lieu of “representative” for the

provided definition.

[ Commented [SD8]: Global comment: the rules say "non-
" // lawyer" in some places and "non-attorney" in others. I
f . [1]

recommend using one or the other consistently throug

Commented [MG9R8]: Lou: Inclination is to use
“Nonlawyer” throughout. Comment 1, Rule 202, speaks to

this.




101. Scope of Rules

(A) These Model Rules of Representative Conduct (“rules") are applicable to the
following representatives before [the Agency]:

(1) LieensedlLawyers covered by the Agency Practice Act, 5 U.S.C. § 500;

(2) LieensedlLawyers authorized to act as representatives by other applicable
statute or agency rule; and

3) \Nonl—lawyers who meet the applicable qualifications prescribed in rules 204-
208, infra.

(B) These rules are not applicable to the following types of individuals wishing to
serve as representatives before [the Agency]:

1) ‘Federal agency atterneys-lawyers when they appear on behalf of their
agency; and

(2) Other employees of the agency when they appear on behalf of their agency.]

(C) On any question not addressed by specific statute, specific agency regulation, or
these rules, representation is guided so far as practicable by lthe ABA Model
Rules of Professional Conduct].

Official Comment

1. (To subsection (A)): As defined in rule 100, “lawyer” for purposes of these rules
means an individual who is licensed to practice law.

2. (to subsection (B)): The conduct of federal agency lawyers and other employees
acting on behalf of their agencies is governed by federal ethics and other
provisions, including disciplinary proceedings and sanctions for violations of
those provisions. See, e.g., 5 C.F.R. § 2365.101 et seq. (“Standards of Ethical
Conduct for Employees of the Executive Branch”).

3. (to subsection (B)): Former agency employees who are nonlawyers are not
precluded from serving as representatives provided they are qualified to do so
under rule 204. 5 U.C.S. § 500(d)(3).




102. Construction, Modification, or Waiver of Rules

(A) These rules must be liberally construed to secure fair, expeditious, and
accessible ‘ representation of participants in agency adjudications.

(B) These rules must be interpreted, to the extent permissible, to be
consistent with the United States Constitution, the Administrative
Procedure Act, 5 U.S.C. § 551 et. seq, the Agency Practice Act, 5 U.S.C. §
500, and other applicable law. To the extent that a rule is not consistent
with any of the above, applicable law controls.

(C)\Except to the extent that waiver or modification would otherwise be
contrary to law, an adjudicator may, after adequate notice and
explanation to all interested persons, modify or waive any of these rules
upon a determination that no party will be prejudiced and that the ends of
justice will be served.\



REPRESENTATIVE QUALIFICATIONS

200. In General

In accordance with applicable law, including these rules, a participant in an
adjudication may be represented by a representative.



201. Consent

(A) Unless otherwise prohibited by law, a participant must provide consent to
representation lto the presiding adjudicatoﬂ, agency, or tribuna1.|

(B) A record of that consent must be included in the administrative record of the
adjudication.

(C) [The Agency] may provide systematized ‘methods of providing consent‘, such as:
(1) Standardized consent forms;

(2) Notices of appearance for representatives that indicate ‘consentt

(3) Other similar mechanisms that allow for reliable and uniform records of
participant consent to representation. ﬂ

(D) Consent may be withdrawn by the participant upon the participant providing
notice of such withdrawal to the presiding ‘adjudicatoﬁ.

Official Comment

1. \(to subsection (A)): The Agency Practice Act only requires licensed-atterneys
lawyers who are “a member in good standing of the bar of the highest court of a
State” to file a written declaration that they are qualified under the Act to serve ‘
as a representative. Absent statutory authority to adopt consent requirements by [Commented [MG31]: Needs an “and” or “or.” J
regulation, the Agency Practice Act has been interpreted to “prohibit[] agencies
from erecting their own supplemental admission requirements for duly admitted
members of a state bar.” Polydoroff v. ICC, 773 F.2d 372, 374 (D.C. Cir. 1985).

This prohibition does not, however, translate to agency disciplinary actions

against atterney-lawyer representatives, see id., or to consent requirements
promulgated through valid agency regulation. Levine v. Saul, 2020 WL 5258690
(D.RI.2020) B

2. (to subsection (A)): A participant’s consent must identify the representative, ~ | Commented [LAR35]: Has ACUS evaluated whether
either individually or as part of an accredited organization as described in Rule :;:gE;t:;:c?;?g:f/;?&izz; point would impact existing
rule 209. \Consent may be provided verbally or in writing, including by electronic
means)

3. (to subsection (A): Limitations on the scope of representation are discussed in
Rulerule 301.

4. (to subsection (D)): Notice of withdrawal of consent may be provided verbally or
in writing to the presiding adjudicator, and must be part of the official record in

| Commented [LAR37]: What if representative withdraws?
, | This is another situation where the Government is overseeing

the adjudication. In circumstances where consent was withdrawn ‘and there was /| fee arrangements. Strongly advise against this part of the
an existing fee arrangement between the participant and representative relating provision.

to the adjudication, the amount, if any, of fees owed to the representative shall /' ‘| Commented [LV38R37]: This rule only governs consent
be governed by applicable law, including the rules herein regarding scope of | ol L hlos e wilderl i

X o e S R A = S - e - - - (those not based on consent) in Rule 307 to include a similar
representation. See ABA Model Rule of Professional Conduct 1.5; Rule 301, infra. . | comment about handling fees when rep withdraws. WH _

Commented [MG39R37]: Resolved but pinned in case
Lauren attends a future meeting.




202. Representation by Licensed LawyerLawyers
(A) Lieensed-1Lawyers may serve as representatives in an agency adjudication:

(1) In accordance with the Agency Practice Act, 5 U.S.C. § 500, or other
applicable statute; or

(2) In accordance with any [Agency] regulation authorized by statute.

(B) LicensedtawyerLawyer representatives must ‘afﬁrm )to [the designated agency
official] that they are a member in good standing of [their licensing jurisdiction]
and are not otherwise prohibited by law from acting as a representative.

Official Comment

1. (to subsection (A)(1), (2)): Some agency enabling acts specifically allow for
additional credentialing of lawyeratterney representatives. Consistent with its
statute, the Department of Veterans Affairs (VA) has adopted a detailed
accreditation process. See 38 U.S.C. § 5904(a)(2) (allowing the VA to establish
accreditation standards beyond those contained in the Agency Practice Act). The
VA process, however, still defers heavily to bar membership as evidence of a
representative’s qualifications. State bar membership in good standing creates a
presumption that the lawyeratterney representative meets the agency’s
character and fitness requirements for representatives upon submission of a
“self-certification” by the representative to the Office of General Counsel of
admission to practice “before any other court, bar, or State or Federal Agency.”
38 C.F.R. § 14.629(b)(1)(1), (i1).

2. (to subsection (A)): Individual agencies may wish to specify which licensing
jurisdictions qualify a lawyern-atterney to serve as a representative. The Agency
Practice Act makes clear that any lawyersatterney who is a “member in good
standing of the bar of the highest court of a State may represent a person before
an agency.” 5 U.S.C. § 500(b). Some agencies define the range of acceptable
licensing jurisdictions more broadly. For instance, the Securities and Exchange
Commission also permits lawyersattorneys admitted to practice before the
Supreme Court of the United States or the courts of Puerto Rico or the Virgin
Islands to serve as representatives in agency adjudications. 17 C.F.R. §
201.102(b). The Social Security Administration permits lawyeratterney
representatives to practice before the agency provided they are licensed “to
practice law before a court of a State, Territory, District, or island possession of
the United States, or before the Supreme Court or a Federal court of the United
States.” See 20 C.F.R. § 404.1705(a). Adjudications that regularly involve foreign
parties may consider permitting atterneys-lawyers who are licensed outside the
United States to serve as representatives in those proceedings.

3. (to subsection (B)): Affirmation of good standing may be provided orally or in
writing, and must belincluded fin the official record of the proceedlingL




4. (to subsections (A), (B)): Agencies are encouraged to maintain records of atterney
lawyer representatives who are qualified to practice before them.



|203. Representation by [Nen-LawyerNonlawyers\
(A) A nen-lawyernonlawyer may serve as a representative in an agency adjudication

if the representative fis determined [fo have the necessary qualifications to serve
in that role, unless prohibited by law.

(B) Nen-lawyerNonlawyers granted limited permission to practice law by a State or

other jurisdiction approved by [the Agency] to grant such permission are
presumptively qualified to serve as representatives on matters within the scope
of their limited permission to practice.

Official Comment

The term nen-lawsyernonlawyer is used to describe individuals who are not
licensed to practice law. While this is not the only term or phrase that could be
used to describe this group, it was chosen by the committee for use in these rules
because it is consistent with references to the same group in two prior ACUS
recommendations and a recent (2023) report from the Legal Aid Interagency
Roundtable. See Admin. Conf. of the U.S. Recommendation 2021-9, Regulation of
Representatives in Agency Adjudicative Proceedings, 87 Fed. Reg. 1721 (Dec. 16,
2021); Admin. Conf. of the U.S. Recommendation 86-1, Nonlawyer Assistance
and Representation 51 Fed. Reg. 25641 (June 19, 1986); Legal Aid Interagency
Roundtable, Access to Justice in Federal Administrative Proceedings: Nonlawyer
Assistance and Other Strategies (2023), https://www.justice.gov/d9/2023-
12/2023%20Legal%20Aid%20Interagency%20Roundtable%20Report-508.pdf.

(to subsection (A)): [This rule is designed to freely permit any non-

allows for disqualification of a chosen representative only in cases where there is
some indication that the representative will not be willing or able to act in the
qualifications of representatives are provided in rule 204.

(to subsection (A)): Former agency employees who are ren-lawsyernonlawyers are
not precluded from serving as representatives provided they are qualified to do
so under rule 204. 5 U.C.S. § 500(d)(3).

(to subsection (B)): For example, l i \laska provides that “[a] person
not admitted to the practice of law in this state may receive permission to
provide legal assistance in a limited capacity” when supervised by Alaska Legal
Services Corporation. hmited-permission-to-praeticefor limited licensed
teehnietansOrder No. 1994, “Adopting Bar Rule 43.5 concerning waivers for
nonlawyers trained and supervised by Alaska Legal Services Corporation”
(Alaska Nov. 29, 2022). Wash. R. Admission to Practice 28. Representation
qualification based on limited permission to practice is in addition to
qualification for nen-lawsyernonlawyers based on a license, rule 205, or due to
individual accreditation through the agency, rule 207 or membership in an
accredited organization. See rule 208.

N
N
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Commented [LR50]: Should this mirror the consent
language of the attorneys section?

Commented [JS51]: The text of the rule does not say what
the comment does. The comment is much more permissive,
and I think preferable. The comment requires a showing that
the representative is not willing or able to act in the best
interests of the participant, whereas the language of the rule
seems to require an affirmative showing of qualifications.
Those are different standards. The fact that a representative
does not have knowledge, experience, or education of the
type described in Rule 204 does not necessarily mean t{ . [5)

Commented [JS52]: I suggest using a state other than
Washington as an example, such as Oregon. Washington has
sunsetted its program and is not allowing new entrants,
although current licensees are allowed to continue to

' | practice.

Commented [SD53R52]: Concur with Jim. I'd
recommend replacing this language with a discussion of the
Alaska Supreme Court rules governing the practice of
Community Justice Workers.




204. Qualifications for Nen-LawyerNonlawyer Representatives

A) M&mong the factors }that may be considered in determining if a non-
lawsyernonlawyer representative has the necessary qualifications to serve are:

(1) the representative’s relationship to the represented participant;
‘(2) the representative’s knowledge of the relevant subject matter;

(3) the representative’s experience, if any, relating to the subject matter of the
adjudication;

(4) the representative’s education or training in matters relevant to the
adjudication;

(5) the representative’s expertise or skills in relation to the adjudication;

(6) whether there is any indication that the representative will not be willing or
able to act in the best interests of the represented participant;

(7) whether the representative has a pending charge or has been convicted of a
crime that reflects adversely on the representative’s fitness to serve as a
representative before the agency; and

(8) whether the representative has knowingly disobeyed or attempted to disobey
agency rules or adjudicator directions, or has assisted others in doing so.

(B) A nen-lawyernonlawyer representative will be presumed, subject to rebuttal, to
lack the necessary qualifications to serve if the representative was previously
disqualified or suspended from acting as a representative in the same or similar
proceeding within the ‘agency‘,

Official Comment

1. (to subsection (A)): The factors listed in subsection (a) are designed to ensure
only that a chosen nen-lawyernonlawyer representative is willing and able to act
in the best interests of the represented participant. They are not meant to be
exclusive factors to be considered. Determinations regarding a nen-
lawyernonlawyer representative’s qualification under this rule should be made
with deference to the participant’s choice of representative.

2. (to subsection (A)): Determinations as to whether a nentawyernonlawver is
qualified under these rules may be made by the presiding adjudicator with
respect to the representative’s qualifications to participate in a specific
proceeding, or by [the designated agency official] in cases where a
representative’s qualifications have been previously established under rules 205-
208. Relevant knowledge can include access to support that can provide the
expertise, skills, etc. if proper training (and other factors) are present.

3. (to subsection (A)): The first four factors to be considered in determining ‘whether

/

Commented [JS58]: See my comment to the comments to

"| Rule 203. This language is very different from the text of the

rule. I far prefer this language. The text of the rule requires
no showing of detriment to the participant.

Commented [LV59R58]: I think this is addressed by the
revised language in (A)(6), but defer to the working group.




represented participant are derived from existing standards set by the Social
Security Administration and the Department of Labor. 20 C.F.R. § 404.1705(a);
29 C.F.R. § 18.22(b)(2). Factors 7 and 8 are included in item 3(l) of ACUS
Recommendation 2021-9. Admin. Conf. of the U.S. Recommendation 2021-9,
Regulation of Representatives in Agency Adjudicative Proceedings, 87 Fed. Reg.
1721 (Dec. 16, 2021).

4._1(‘50 subsection (A)): ‘If the presiding adjudicator believes there is an additional
reason why a nen-lawyernonlawyer representative does or does not have the
requisite qualifications to serve as a representative in a specific proceeding, the
adjudicator may consider that reason in their analysis. [For example, a lawyer
who was, but is no longer, licensed to practice law shall be treated under these
rules as a nen-lawyernonlawyer representative. See Rule 100(L), supra (defining
“lawyer” under these rules). The circumstances under which the individual
ceased to be licensed will be relevant to their qualifications under rule 204. A
former lawyer who allowed their license to expire in retirement, for instance,
may have very strong qualifications under rule 204 based on their relevant
experience and expertise, while an equally experienced individual who was
disbarred for unethical conduct may not qualify to serve as a nen-
lawyernonlawyer representative due to a lack of character or professionalism.

4.5.  (to subsection (A)): The reasonableness of a representative’s fee under rule
308 is relevant to whether a representative is acting in the best interests of the
represented participant under subsection (A)(6).




205. Nen-LawyerNonlawyer Representatives with Licenses

(A) Nen-lawyerNonlawyers who retain [specific relevant professional licenses for the
Agency] or other [licenses [relevant to the subject matter bf the adjudication
should be presumed to have the requisite qualifications to serve.

(B) The presumption of qualification for a licensed, nrenlawsyernonlawyer
representative described in subsection (A) depends on the representative being a
member in good standing of their licensing jurisdiction at the time of the
representation and ‘not being ‘otherwise prohibited by law from acting as a
representative.

Official Comment

1. Lawyers who are retired or no longer licensed to practice law shall be treated as
non-tawyernonlawyers under these rules. See Comment 4 to rule 204.

2. (to subsection (A)): For example, the Agency Practice Act expressly permits
certified public accountants to act as a representative in adjudications before the
Internal Revenue Service. 5 U.S.C. § 500(c).

3. (to subsection (A)): The question of whether a license is in a field relevant to the
subject matter of the adjudication is a question for the [designated Agency
official], but should be interpreted broadly to include any field that may provide
the representative with experience, education, or training that may be useful in
the adjudication.

4. (to subsection (A)): Relevant licenses may be broadly construed to include
recognition of any of the qualification(s) in rule 204 by an \established
accreditation system,

5. (to subsection (B)): Being a member in good standing of a licensing jurisdiction
includes not being under active suspension or disbarment by that jurisdiction
from engaging in the licensed activity. See, e.g., 38 C.F.R. § 14.633(c)(5) (VA).



206. Law Students and Law Graduates as Representatives

(A) In addition to qualifying as a nonlawyer representative under rule 204, current
law students and law graduates who have not yet been licensed ‘to practice law ‘
should be presumed to have the requisite qualifications to serve provided they:

(1) Act under the supervision of a lawyer; and

(2) Are appearing without direct or indirect renumeration for their services from
the party they are representing. |

(B) Law students or unlicensed law graduates who qualify to serve as
representatives under subpart (A) must submit a statement certifying that they
are under the supervision of a lawyer or faculty member to the presiding
\adjudicator or any other official designated by the [Agency] for that purpose\.

Official Comment

1. (to subsection (A)): The requirements for law students or unlicensed law
graduates to serve as representatives do not apply to law students or law
graduates who qualify as representatives because they are accredited nen-
lawsyernonlawyer representatives under rule 208 or designated as
representatives by accredited organizations under rule 209.

2. (to subsection (A)): Current law students or law school graduates who are not yet
licensed to practice law should be encouraged by agencies to serve as
representatives under the supervision of a lawyer or an accredited representative
or organization under these rules when they are otherwise qualified to serve as a
nen-lawyernonlawyer representative. This would include students participating
in a supervised law school clinic, externship, or supervised pro bono opportunity.

3. ‘(to subsection (A)): Direct or indirect renumeration would not include a stipend,
but would include a salary or other compensation from a legal organization that
was paid for services in connection with the ‘representation\.\



207. Accreditation of Nen-LawyerNonlawyer Representatives

(A) For nen-lawsernonlawyer representatives who do not hold other, relevant
licenses in accordance with rule 205, and as permitted by applicable law, the
[Agency] may establish an accreditation system to ensure that such nen-
lawsyernonlawyer representatives have the necessary qualifications to serve.

(B) |Any such accreditation system should include the criteria in [rule 204, as well as
any additional criteria the [Agency] deems appropriate and relevant to establish
a representative’s qualifications. \

(C) The Agency may decide that accreditation may operate prospectively to establish
a presumption of qualification for the representative in future proceedings, but
not for more than 3 years from the date of initial accreditation.

(D) If an accredited representative engages in conduct that is inconsistent with the
accreditation requirements, their accreditation may be revoked by the [Agency].

(E) An accredited representative must report to the Agency any circumstances that
may affect their accreditation status within thirty (30) days of the change.

Official|Comment

1. (to subsection (A)): For an example of an accreditation process for nen-
lawyernonlawyer representatives, see the system adopted by the VA, 38 C.F.R. §
14.629(b). The United States Patent and Trademark Office also has a process for
registering nen-lawyernonlawyer agents to serve as representatives in patent
adjudications. 37 C.F.R. §§ 11.6, 11.7.

2. (to subsection (B)):|Such additional criteria may include evidence of specific
educational or other technical qualifications relevant to the proceedings, las well
as whether the representative is accepting compensation for their services. 37
C.F.R.§11.7; 38 C.F.R. § 14.630.

3. (to subsection (C)): The prospective nature of accreditation is designed as a
benefit to representatives who are likely to appear before the agency in multiple
proceedings during the applicable time frame. The [Agency] may elect to require
accredited representatives to complete specified requirements, such as
continuing education courses, to maintain their accreditation during the
designated period.

4. (to subsection (D)): Revocation shall be at the discretion of the presiding
\adjudicator in a given proceeding or [a designated Agency official]. Revocation
should occur if at any time there exists evidence demonstrating that the
representative engaged in conduct that would have prevented their accreditation
in the first instance.

5. (to Subsection (E)): The agency may require the accredited representative to
report the change in their status, including loss of accreditation, to all offices
where they have pending proceedings.






208. \Accreditation of Organizations

(A) The [Agency] may provide accreditation for organizations, which may in turn
designate members of their organization as representatives in [Agency]
adjudications.

(1) If the [Agency] decides on its own to pursue accreditation for an organization,
it should require the organization to submit documentation to the [Agency]
establishing that the organization meets the accreditation requirements of
rule 209.

(2) An organization may submit a request for accreditation to the [Agency]. Such
requests for accreditation must be accompanied by documentation from the
organization establishing that it meets the accreditation requirements of rule
209.

Official Comment

1. (to subsection (A)): ‘The Department of Justice Executive Office of Immigration
Review (EOIR) defines an accredited representative as "[a]n individual whom
EOIR has authorized to represent immigration clients on behalf of a recognized
organization, and whose period of accreditation is current and has not expired.” 8
C.F.R. § 1292.1(a)(4). EOIR accredits representatives for both itself and the

Department of Homeland Security.; See also \Dﬁ.S.inepgl;t;nppg of Justice __ -~ ~ | Commented [LR79]: "An individual whom EOIR has
Executive Office for Immigration Review, EOIR, Accredited Representatives \ amho“@% to represent lmmégfa}:lon Clle_m; OIfl behag ofa

. . . . . . ! recognize orga.mzallon, and whose period of accre 1tation
Roster, available at https://www.justice.gov/eoir/page/file/942311/download. ! R s | g w1 Sph——

representative is authorized to practice solely before DHS. A
fully accredited representative is authorized to practice
before DHS, and upon registration, to practice before the
Immigration Courts and the Board [of Immigration
Appeals]." 8 CFR 1292.1(a)(4). Please note that DHS does
not identify/accredit representatives; rather, DOJ/EOIR
accredits representatives to appear before both agencies.

‘\\ [ Commented [MG80R79]: Double check the citation.

[ Commented [LV81R79]: Confirmed and updated.




209. Requirements for Organizational Accreditation

(A) Non-profit religious, charitable, social service, or similar organizations
established in the United States [may be accredited by the [Agency] to designate
representatives to participate in agency adjudications if those organizations:

(1) have adequate experience, education, knowledge, and information to render
the organization fit to identify qualified representatives; and

(2) make only nominal charges and assess no excessive membership dues for
accredited representatives.

(B) If an accredited organization\ in \subsection A no longer satisfies the
accreditation requirements, representatives designated by the organization shall
no longer be permitted to ‘represent parties ﬁn agency adjudications and the
organization’s accreditation shall be revoked until such time as the organization
is able to come into compliance with those requirements. An accredited
organization and representative must report to the Agency any circumstances
that may affect their accreditation status within thirty (30) days of the change ‘in
circumstances|

(C) This rule does not apply to legal licensing organizations, such as state bar
associations.

Official Comment

1. (to subsection (A)): ‘The requirements are derived from those set forth by the U.S.
Department of Justice Executive Office for Immigration Review . 8 C.F.R. §

292.2(a). lSp{nﬁeﬁggr}cfieﬁs prefer to only accredit organizations established in the - {

United States.

2. (to subsection (B)): To the extent reasonably possible, presiding adjudicators
should not permit nen-tawsyernonlawyer representatives who were designated by
unaccredited organizations or organizations ‘that no longer meet accreditation
requirements to participate in proceedings over which that adjudicator presides.

3. (to Subsection (B)): The agency may require the accredited organization and
representative to report the change in their status to all offices where they have
pending cases, including loss of accreditation.

4. (to subsection (C)): members of legal licensing organizations would ostensibly be
governed by the rules pertaining to representation by lawyers in rule 202.

Commented [LR87]: DHS does not accredit
representatives. See comment above.

Commented [MG88R87]: Verify along with cite check
above.

T

Commented [LV89R87]: I believe this addresses the
comment.

|
|
|




REPRESENTATIVE CONDUCT

300. In General

(A) Unless explicitly stated otherwise, these rules governing the conduct of
representatives in agency adjudications apply equally to lawyer and nen-
lawyernonlawyer representatives.

(B) Nothing in these rules should be construed to limit lawyer representatives’
obligations under other applicable rules of conduct.‘

Official Comment

1. (to subsection (A)): The applicability of these rules to lawyer representatives is
limited to the extent that it only “affect[s] such attorney’s participation in a
particular proceeding before it,” rather than imposing some disciplinary or other
remedial measures impacting a lawyer’s ability to serve as a representative in a
separate proceeding, See ABA Section of Administrative Law and Regulatory
Practice, Report to the House of Delegates: Resolution, 2, n.2 (February 2023)
(reaffirming 1982 policy regarding federal agencies adopting standards of
practice governing lawyer representatives in agency adjudication).

2. (to subsection (B)): The phrase “other applicable rules of conduct” includes the
“applicable rules of conduct for the jurisdiction(s) in which the attorney is
licensed to practice.” 29 C.F.R. § 18.22(c).




301. Scope of‘Representation\ and Allocation of Authority Between Participant
and Representative

(A) A representative shall act in accordance with the represented participant’s
decisions concerning the ‘objectives of the representation‘, including any decisions
relating to resolution of the proceeding, such as settlement. A representative is
not necessarily required to seek the participant’s authorization with respect to
technical or tactical matters pertaining to the proceeding about which the
representative has relevant knowledge or expertise )that the participant does not.

(B) A representative may take such action on behalf of the participant as the
representative is explicitly or impliedly authorized to carry out in connection
with the proceeding.

(C) Representation does not constitute an endorsement of the represented
participant’s political, economic, social, or moral views or activities.

(D) A representative shall not counsel or assist a represented participant to engage
in conduct that the representative knows is criminal or fraudulent, but a
representative may counsel or assist the participant in making a good faith effort
to determine the validity, scope, meaning, or application of the law.

(E) A representative shall not solicit a participant when the representative has
received adequate notice from the participant that the participant does not want
to receive further communications from the representativd.‘

Official Comment

1. (to subsection (A)): [The participant may, at the outset of or during the
proceeding, authorize their representative in advance to take specific action, and
the representative may rely on that authorization absent a material change in
the circumstances surrounding the action. Conversely, the participant may
revoke the advance authorization at any time. Such revocation precludes the
representative from relying on the advance authorization.

2. (to subsection (A)): In the case of lawyer representatives, or in some cases non-
lawsyernonlawyer representatives with specific technical expertise or a relevant
license under rule 205, this will likely include procedural and other tactical
decisions pertaining to the conduct of the proceeding. Other nen-
lawsyernonlawyer representatives should consult with the represented
participant to ensure that the participant is informed and able to retain the
desired measure of control over the proceeding.

3. (to subsection (B)): Implied authorization is determined in the context of the
representative’s relationship with the participant and the representative’s role in
the proceeding. Representatives without relevant experience or expertise should
consult with the participant more frequently and on a wider range of issues that
arise during the proceeding, absent an advance authorization described in
comment 1 above.




(to subsection (D)): Whether a representative knows that a participant’s conduct
is unlawful refers both to the representative’s actual knowledge of such conduct,
as well as to any willful blindness on the part of the representative to the
existence and nature of the participant’s conduct. See Rule 100(D) (defining
“knowledge” for purposes of these rules).



302. Competence

(A) A representative must provide competent representation to a represented
participant.

(B) Competent representation requires the relevant knowledge, skills, preparation,
and thoroughness to reasonably represent the participant in the proceeding.

(C) A clear lack of competence on behalf of a representative may be grounds for
removal of that representative from the proceeding by the presiding adjudicator
[or any other responsible Agency official].

Official Comment

1. (to subsection (B)): Preparation and thoroughness include understanding the
relevant legal issues and evidence and investigating the relevant facts and law.
Sufficiency of the preparation may depend upon the status or role of the
representative. For example, a family-member representative might be held to a
different expectation than a lawyer.

2. (to subsection (C)): Removal of a representative by the [responsible Agency
official] for lack of competence should be reserved for situations where the
adjudicator determines that the representative no longer exhibits sufficient
qualifications under Rule 204. In such instances, the [responsible Agency official]
should consult with the represented participant before rendering a decision.

3. (to subsection (C)): Termination of a representative by the represented
participant is governed by rule 307. A lack of competence is presumed a valid
grounds for termination under rule 307.
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303. Diligence

(A) A representative should act|promptly and diligently in representing a
participant]

(B) Diligent representation requires that the representative not undertake the
responsibility of serving as a representative if ‘the representative does hlot have
adequate time and resources to do so competently.

(C) Promptness \requires a representative to meet lall filing and other deadlines
associated with the proceeding, including deadlines for responses to requests for
information. It is not a violation of a representative’s duty to act promptly to
request reasonable extensions of applicable deadlines from the adjudicator [or
other responsible Agency Official].

(D) Diligence requires a representative to carry through to completion all tasks
pertaining to the representation, including an appeal of an adverse decision if
the represented participant so decides.

(E) If the represented participant demonstrates diminished capacity to make
considered decisions on their own behalf, the representative should as far as
reasonably possible, maintain a normal participant-representative relationship
with the participant, and ‘continue to represent the participant’s interest in the
proceeding. If the representative cannot adequately represent the participant’s
interest and believes the participant is at risk of substantial harm due to the
participant’s diminished capacity, the representative may take protective action.

Official Comment

1. (to subsection (B)): The term “competently” refers to rule 302.

(to subsection (D)): This is true unless the representative has withdrawn under
rule 307,or the participant has withdrawn their consent to the representation
under rule 201.

3. (to subsection (E): “Protective action” may include consulting with individuals
with the 